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THE AECTIO AND ANTAKCTIC KEGIONS AND THE 
LAW OF NATIONS 

The announcement of the discovery of the North Pole raised in 
several quarters, among others the British and the Canadian Parlia- 
ments, the question whether the act of discovery gave to the United 
States any right of possession over the North Pole. 

In searching for the answer to this question, it is necessary to 
ascertain the rules of the Law of Nations that govern analogous 
cases. 

What was previously presumed, proved to be correct, that at the 
North Pole there is no land, but only ice resting on the deep sea, 
and in order to reach the Pole, it must be approached for a long 
distance over the ice resting on the deep sea. 

What is the law applicable to the sea? Originally formulated 
by Queen Elizabeth, and more fully expounded by the Hollander, 
Hugo Grotius, the freedom of the high seas was controverted in the 
reign of Charles the First by the publication of the treatise Mare 
Clausum written some years before by England's ablest jurist of that 
time, John Selden. 1 

At various times all or almost all the nations of the world have 
taken a hand in the controversy of the freedom of the high seas. 
And each state has argued on the side that at the time seemed best for 
its own individual interests. But in the long run the family of 
nations has pronounced without equivocation in favor of the freedom 
of the seas. Naturally if the North Polar Sea were open there 
would be no question of its being as free as any part of the broad 
Atlantic and Pacific Oceans. 

The North Polar Sea, however, is covered with ice. Ice, unlike 
the water of the high seas, is a solid substance upon which mankind 

i Walker: A History of the Law of Nations, Vol. I, p. 161; Oppenheim: 
International Law, Vol. I, p. 303. 
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can build habitations and live for an indefinite period of time. 
Thus during the Russo-Japanese War, the Russians built during the 
winter seasons a railroad on the ice over Lake Baikal and established 
a station mid-way across the frozen lake. And over that piece of 
railroad they forwarded many thousands of men and great quanti- 
ties of stores and implements of war. In that sense it might be 
urged that men might permanently occupy the ice cover of the Polar 
Sea. But the ice at the North Pole is never at rest. It is in con- 
tinual motion. It moves slowly in a direction from Bering's Strait 
towards the Atlantic Ocean. Consequently any habitation fixed upon 
it would be continually moving. And such possible occupation would 
be too precarious and shifting to and fro to give any one a good title. 
And so the rules of the Law of Nations that recognize the freedom 
of the high seas, would seem to apply naturally to a moving and 
shifting substance like the North Polar Sea ice at all points beyond 
the customary three-mile limit from the shore. 

In the Antarctic, however, conditions are different from the 
Arctic. For in the former area, the South Pole and the region 
around is covered not by a deep sea as at the North Pole, but by land. 
This land, whose continental proportions were first made known to 
the world by the discoveries of Commodore Charles Wilkes of the 
American Navy, is being explored bit by bit by men of many 
nations. 2 In this work of discovery many Americans besides 
Wilkes, such as Palmer and Pendleton, have had an active share. 
Naturally whatever claim of priority of discovery is due to the work 
of these Americans redounds to the advantage of our country. 

But discovery alone is not sufficient to give a good title to a new, 
unoccupied land. The custom among nations for centuries, that 
gradually crystallized into a part of the Law of Nations, is that in 
order to perfect the right given by discovery, it must be followed 
by occupation. 

Queen Elizabeth, in a famous reply to Mendoza, the ambassador 
of Philip the Second of Spain, took the view that discovery must be 

2 Edwin Swift Balch: Antarctica. 
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followed by effectual occupation to give a good title of possession. 
The Queen said, 3 

she did not understand why either her subjects or those of any other 
European Power should be debarred from traffick in the Indies: that 
she did not acknowledge the Spaniards to have any title by donation of 
the Bishop of Bome, so she knew no right they had to any places other 
than those they were in actual possession of; for their having touched 
only here and there upon a Coast, and given names to a few rivers and 
capes, were such insignificant things as could in no ways entitle them to 
property (proprietor) further than in the parts where they actually 
settled and continued to inhabit. 

In this view of the rules of the Law of Nations, Spain later event- 
ually concurred. During the controversy over Nootka Sound, in a 
declaration on the 4th of June, 1790, signed by Count de Florida 
Blancas, that he sent to the courts of Europe, the King of Spain said 
that be limited his claims to 

the continent, islands and seas which belong to His Majesty, so far as 
discoveries have been made and secured to him by treaties and imme- 
morial possession, and uniformly acquiesced in, notwithstanding some 
infringements by individuals who have been punished upon knowledge 
of their offences. 4 

Mr. Westlake, who held the Whewell Chair of International Law 
at Cambridge University from 1888 to 1908, sums up the idea of 
title by discovery that was held when the new world was being dis- 
covered. He 



it was not imagined that any title could be gained by a discovery made 
by subjects without authority from their governments. The title, though 
for shortness it might be spoken of as one by discovery, was always 
understood to be one by discovery and occupation, and occupation, with 
the consequent acquisition of dominion, could in the nature of things be 
only the act of a state. 

In the Antarctic Continent none of the nations who can bring 
forward the claim of discovery to various parts of that continent, 
have as yet perfected, or even attempted seriously, owing to the 

» Camdeni Annales, Anno 1580: tr. in Twiss's Law of Nations, p. 208. 
* Cited by Westlake: International Law, Pt. I, p. 103. 
s lb., p. 99. 
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immense impeding power of nature, to perfect their respective 
titles of discovery by effective occupation. The English have at- 
tempted recently a sweeping annexation of much of West Antarctica 
(which they call Graham Land) and the adjoining groups of islands. 
By letters patent published in July, 1908, 

the groups of islands known as South Georgia, the South Orkneys, the 
South Shetlands, and the South Sandwich Islands, and the territory 
known as Graham Land [that is the continental land mass directly south 
of Chili and Argentina], situated in the South Atlantic Ocean to the 
south of the fiftieth parallel of south latitude and the eightieth [sic] 
degree of west longitude, 

are declared to be dependencies of the Falkland Islands and to be 
within the jurisdiction of the Governor of those islands. 6 Comment- 
ing on this attempted act of annexation of many islands and a vast 
tract of land that have always been regarded as not belonging to any 
one, a writer in the Scottish Geographical Magazine 7 says : 

Of these islands South Georgia has for long been a dependency of the 
Falklands, having been annexed by Britain in 1775. But the South 
Shetlands were at one time, at least nominally, claimed by the Argen- 
tine Eepublic, and the same country, it must be remembered, makes use 
of the South Orkneys for the meteorological observatory which they took 
over from the Scotia and still maintain. The South Sandwich Group is 
still unexplored, though it is, or until recently undoubtedly was, visited 
by sealing schooners. This annexation of part of the Antarctic regions 
is the first attempt to lay serious claim to what was previously no-man's 
land. It no doubt arises from the fact that these waters are now visited 
by a number of whalers who are making shore stations, such as at De- 
ception Island, and South Georgia. A whaling station is also to be 
established on New Island, a small island of the Falkland Group. A 
whaler has now to pay an annual license at the Falkland Islands to be 
allowed to fish in these waters and to make use of the harbors of the 
islands. 

The English in their attempted wholesale annexation have included 
Deception Island close to the continental mass of West Antarctica. 
But Norwegian and Chilian whalers are actively using the same 
island and harbor as their base for the whale fishery. On December 
24, 1908, Dr. Charcot, commander of two French antarctic expedi- 

6 The Scottish Geographical Magazine, August, 1909, pp. 435-436. 
* August, 1909. 
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tions, reports that about two hundred Norwegian citizens and some 
Chilians were using Deception Island as their base in their quest 
for whales. 8 The active use by citizens of two nations, one a neigh- 
boring South American state, of this island that has been from time 
immemorial a part of no-man's land saves for the world at large 
the rights of all of the family of nations to participate in the bounties 
of nature around Deception Island. But even supposing that Great 
Britain had established a good possession, through occupation, to 
Deception Island, the possession of that island would not give her 
possession of the continental mass of land directly south of South 
America. In that land mass, known in part as Palmer Landj Gra- 
ham Land, Danco Land, etc., and often designated as a whole as 
West Antarctica, no power has as yet established an effective occupa- 
tion. Deception Island is first spoken of by the American sealer, 
Fanning, as being used by American sealers as a harbor of refuge, 
under the name of " Yankee Harbor." 9 Even if Norway and Chili 
through the actual use of that island by their whalers did not pre- 
serve it for the family of nations as a common possession of all man- 
kind, and so block the claims of any one Power to the possession of 
all of West Antarctica, yet for Great Britain to now assert that she 
has obtained by her proclamation of July, 1908, possession of West 
Antarctica, 10 the continental land mass lying south of South America, 
would cause her to run counter to her own interpretation of the Law 
of Nations in respect to what effects possession, from her great 
Queen Elizabeth to one of her greatest living international juris- 
consults, Westlake. So, too, the best opinion of the international 
juris-consults of other lands are against her. 
Vattel says: 11 

All mankind have an equal right to things that have not yet fallen 
into the possession of anyone ; and those things belong to the person who 
first takes possession of them. When, therefore, a nation finds a country 

s lb., June, 1909, pp. 326-327. 

» Fanning: Voyages Round the World, etc., pp. 434-440; Edwin Swift Balch: 
Antarctica, p. 86 et seq. 

i° The Scottish Geographical Magazine, August, 1909, p. 436. 
ii Vattel : The Law of Nations, tr. by Chitty, p. 98. 
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uninhabited, and without an owner, it may lawfully take possession of 
it: and, after it has sufficiently made known its will in this respect, it 
cannot be deprived of it by another nation. Thus navigators going on 
voyages of discovery, furnished with a commission from their sovereign, 
and meeting with islands or other lands in a desert state, have taken 
possession of them in the name of their nation: and this title has been 
usually respected, provided it was soon after followed by a real possession. 
But it is questioned whether a nation can, by the bare act of taking 
possession, appropriate to itself countries which it does not really occupy, 
and thus engross a much greater extent of territory than it is able to 
people or cultivate. It is not difficult to determine that such a pre- 
tension would be an absolute infringement of the natural rights of men, 
and repugnant to the views of nature, which, having destined the whole 
earth to supply the wants of mankind in general, gives no nation a right 
to appropriate to itself a country, except for the purpose of making use 
of it, and not of hindering others from deriving advantage from it. 
The law of nations will, therefore, not acknowledge the property and 
sovereignty of a nation over any uninhabited countries, except those of 
which it has really taken actual possession, in which it has formed settle- 
ments, or of which it makes actual use. In effect, when navigators have 
met with desert countries in which those of other nations had, in their 
transient visits, erected some monument to show their having taken 
possession of them, they have paid as little regard to that empty cere- 
mony as to the regulation of the popes, who divided a great part of the 
world between the crowns of Castile and Portugal. 

On this point Kliiber says : 12 

The occupation of an uninhabited and ungoverned part of the globe 
of the earth cannot therefore extend except over the territories of which 
effective possession, with the intention of taking the proprietary right, 
is constant. 

Ortolan maintains : 13 

Taking a nominal possession, a sign or some index of sovereignty does 
not suffice. * * * There must be added to the intention * * * 
an effective possession, that is to say, that one must have the country at 
one's disposition and have done there work which constitutes an estab- 
lishment. 

The Swiss-German jurist, Bluntschli says : 14 

278. The sovereignty of the territories that do not form a part of 
any State is acquired by the taking possession of these by a given State. 

12 Klflber: Droit des Gens moderne de l'Europe: edited by M. A. Ott, p. 177. 
is Ortolan : Des Moyens d'acquerir le Domaine International, cited by West- 
lake, International Law, Vol. I, p. 110. 

" Bluntschli : Le Droit International Codifig, tr. by M. C. Lardy. 
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The simple intention to take possession, and even the symbolic or formal 
expression of this intention, as also as a taking a provisional possession, 
are insufficient. 

281. No State has the right to incorporate with itself more territory, 
uninhabited or inhabited by barbarous tribes, than it can civilize or that 
it can organize politically. The sovereignty of the State exists only if 
it is exercised as a fact. 

In a note to article 281, Bluntschli says : 

The principle of occupation is based uniquely on the fact that men 
are, by nature and destination, called to live in a state of society and 
to organize into States. But when a power, as for example England in 
America and Australia, as Spain and Portugal in South America, as 
the Netherlands in the islands of the Pacific Ocean extends its pretended 
sovereignty over immense spaces, inhabited or occupied by savages, and 
can, in reality, neither cultivate nor govern these territories, that State 
does not march towards the aim of humanity; it retards on the contrary 
the realization of that object, by preventing other Nations from estab- 
lishing themselves in those countries or new States to organize therein. 
There is not a true occupation except when it is real and durable; tem- 
porary or symbolic occupation can only create a factitious right. A 
State does not, therefore, violate International Law in seizing a country 
of which another State only took formal possession at an earlier period. 
There can easily result therefrom conflicts, but the question of right is 
settled beforehand, politics alone are at stake. 

Concerning the validity of the title to a newly occupied land, the 

late distinguished Russian international publicist, Fedor de Martens, 

holds 15 

In order that an occupation may be valid, as a means of acquiring an 
international property, the following conditions must be fulfilled : 

1. Prom the subjective point of view, it is necessary that the occupa- 
tion is accomplished (ait lieu) in the name and with the assent of a 
government. If it is effected by functionaries, representing a State, 
there is not any doubt as to the Nation that must be considered as- pro- 
prietor of the occupied land. The occupation undertaken by private 
individuals must be sanctioned by the government to whose advantage it 
has been accomplished. 

2. The occupation is effective if the State that has undertaken it is 
resolved to submit to its power the territory that it has discovered, 
occupied and annexed. This resolution (animus possidendi) manifests 
itself externally by the national flag, arms and other symbols, but 
especially, by the material occupation of the newly discovered land, the 

is de Martens : Traits de Droit International, tr. by Alfred L&> : Vol. I, p. 463. 
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introduction of an administration, the dispatch of troops, the construc- 
tion of fortifications, etc. 

3. One can occupy only lands that belong to no one and inhabited by 
barbarous tribes. * * * 

4. The limits of the occupation are determined by the material pos- 
sibility to cause to be respected the authority of the government through- 
out the extent of the occupied country. There where the power of the 
State does not make itself felt, there is not an occupation. In order that 
it may be affective, it must receive its entire execution. 

The German jurist, Dr. von Holtzendorff, says : ie 

No State can appropriate more territory through an act of occupation 
than it can regularly govern in time of peace with its effective means on 
the spot. 

Westlake quotes with approval the declaration on this subject 
adopted in 1888 at Lausanne by the Institute of International Law. 
That body of scholars versed in the Law of Nations recommended 
as an international declaration concerning the occupation of terri- 
tory the following articles : 

Art. 1. The occupation of a territory by right of sovereignty can not 
be recognized as effective unless it unites the following conditions : 

1st. Seizing possession of a territory contained within given limits, in 
the name of a government. 

2nd. Official notification of the seizure of possession. 

Seizure of possession is accomplished by the establishment of a re- 
sponsible local power, endowed with means sufficient to maintain order 
and insure the regular exercise of its authority within the limits of the 
occupied territory. These means can be borrowed from institutions 
existing in the occupied country. 

The notification of seizure of possession is accomplished either by the 
publication according to the form that in each State is customary for the 
notification of official acts, or by the channels of diplomacy. It will 
contain the approximate determination of the limits of the occupied 
territory. 

The Argentine jurist Calvo, says : 17 

Even in the case of the occupation of countries still in a savage state, 
the right of States to incorporate a greater territory than they can 
civilize or administer is contested. 

!« Holtzendorff: Handbuch des VSlkerrechts : Vol. II, p. 263. 
it Calvo: Le Droit International Thgorique et Pratique: cinquiSme ed., Vol. 
I, p. 409. 
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The German juris-consult, Dr. Geffcken, speaking of the Congo 
Free State, says: 18 

It is a very doubtful question whether the Congo State can rightfully 
claim the sovereignty over a territory of more than 2,000,000 square 
kilometers with 40,000,000 inhabitants, extending in part over regions 
entirely unexplored and certainly not yet reduced into possession, even 
though its right to those limits has been acknowledged by other states. 
These regions will only become the territory of the Congo State in 
proportion as they are occupied by it. 

Westlake after quoting in the first volume of his treatise, Inter- 
national Law, the above passage of Geffcken, approves of it as sound 
doctrine in these words : " This seems to us to have been a sound 
opinion. 1S 

Oppenheim, Westlake's successor in the Whewell chair of Inter- 
national Law in Cambridge University, but a Continental jurist by 
birth and training, says : 20 

It is agreed that discovery gives to the State in whose service it was 

made an inchoate title ; " acts as a temporary bar to occupation by 

another State" within such a period as is reasonably sufficient for 

effectively occupying the discovered territory. If such period lapses 

without any attempt by the discovering State to turn its inchoate title 

into a real title of occupation, such inchoate title perishes, and any other 

State can now acquire the territory by means of an effective occupation. 
* # * * * * # 

Since an occupation is valid only if effective, it is obvious that the 
extent of an occupation ought only to reach over so much territory as is 
effectively occupied. In practice, however, the interested States have 
neither in the past nor in the present acted in conformity with such a 
rule; on the contrary, they have always tried to attribute to their 
occupation a much wider area. * * * In truth, no general rule can 
be laid down beyond the above, that occupation reaches as far as it is 
effective. 

Since by the Law of Nations in order that a Nation may appro- 
priate a newly discovered land it must obtain possession of that 
land by an effective occupation, the recent annexation for the British 

is Heffter, ed. by Geffcken ; Das Europaische VSlkerrecht der Gegenwart, 8th 
ed., p. 159, note 3. 

is Westlake: International Law, Pt. I, p. 109. 
20 Oppenheim : International Law, Vol. I, p. 278. 
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Empire of parts of East Antarctica, including the South Magnetic 
Pole, by the British expedition led with so much courage and fore- 
sight by Lieutenant (now Sir) E. H. Shackleton, 21 does not give title 
to that newly discovered land in the absence of an actual occupation 
by British authorities any more than the annexation by Sverdrup for 
Norway of some of the land that he was the first to explore far to the 
north of the possessions of the Dominion of Canada. 22 

While there is no immediate prospect that man will be able to 
harness nature even in part in the Antarctic Continent ; still, owing 
to continued discoveries in the world of physical sciences, he may 
some day be able, in order to draw upon the mineral deposits of that 
region, to establish himself on the ice and snow covered South Polar 
land. With such a possible future contingency, it would seem that 
it would be well to follow the rule adopted in the case of Spitzbergen. 
In that cluster of northern islands, a few hardy pioneers — Ameri- 
cans, Norwegians, Danes, English, Russians and others — have 
established themselves for the summer or the winter season, 23 and 
two mining enterprises are now carried on there. 24 But, unlike the 
case of Greenland, where Denmark, not only through long occupa- 
tion by her citizens but also by the exercise of her sovereign author- 
ity, has made the land hers by effective possession, no nation has 
successfully asserted a claim to the possession of the Spitzbergen 
archipelago. On the contrary those islands have come to be regarded 
as a joint possession of all mankind. And with this liberal end in 
view, the Government of Norway has invited the Governments of 
the other nations, some of whose citizens have sought Spitzbergen as 
a place for commercial gain, to send delegates to a conference to be 
held at Christiania this year to arrange for the application of civil 



21 Shackleton : The Heart of the Antarctic Continent, Vol. I, p. 343, Vol. II, 
p. 181. 

22 Axel Heiberg Land, King Oscar Land, Amund Ringnes Land and Ellef- 
Ringnes Land, were the newly discovered lands that the Norwegian expedition 
commanded by Sverdrup annexed. Sverdrup: New Land, Vol. II, p. 449. 

zsGreely: Handbook of Polar Discoveries, pp. 48-69, passim. 
2* Scott : "Arctic Exploration and International Law," The American Journal 
of Internationa Law, October, 1909, p. 941. 
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law and order to Spitzbergen. 25 On general principles it would 
seem that both East and West Antarctica, two lands so much more 
difficult for man to occupy than Spitzbergen, should, following the 
liberal policy that has come to prevail in the case of Spitzbergen, 
become common possessions of all of the family of nations. 

Thomas Willing Balch. 

25 Ibid, p. 941. 



